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A number of empirical surveys, such as Freedom House’s “Freedom in the World” or
the annual “Democracy Index Report” by the Economist indicate a relative decline of
democracy worldwide and in the West', attributed generally to the emergence of “illiberal
democracies”, in other words the rise of autocrats in states where elections are held, but
rule of law is weakened. This phenomenon is usually associated with populism, an even
vaguer term with disputable heuristic value. -According to New York Times the two most
prominent populist leaders of our times are considered to be President Trump and Pope
Francis!?.

| find this line of analysis fairly superficial. | argue, on the contrary, that the
weakening of our democracies can clearly be associated with the dominance of neoliberal
policies and more specifically a) the breach of the social contract associated with the welfare
state and b) the delegation of important political decisions to politically unaccountable
decision makers. By the confluence of these two trends emerges a regime where human
rights, especially economic and property rights, are fully protected but the will of the
majority has little, if any, influence to substantive decisions related to the overall direction of
economic policies and the relations of state and the market. | consider this «undemocratic
liberalism» as a catalyst for the generation of its inversed idol, the «illiberal democracy». The
archetype of this type of polity is Enlightened despotism, Prussia of Frederick the Great.
There may be judges in Berlin, but the miller of Sans Souci is politically unrepresented there.

It is true that under a Schumpeterian, elitist concept of democracy, undemocratic
liberalism is impossible, at least after the historic moment when the electoral right is
generalized to the whole population. Contrary to the republican ideal of civic participation,
Hannah Arendt’s “Vita Activa”, as the only way for a meaningful democracy, in the elitist
theories citizens’ involvement occurs exclusively via their elected representatives. Electors
are not supposed to control the latter in any way except by refusing to reelect them. This is

* This paper is part of the collective publication by Margot E Salomon and Bruno de Witte (Eds), Legal
Trajectories of Neoliberalism: Critical Inquiries on Law in Europe , European University Institute,
Robert Schuman Centre for Advanced Studies, Working Paper RSCAS 2019/43, 50.
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by definition guaranteed in countries having periodical elections. And actually, in periods of
relative prosperity, the normal pattern of behavior is that electorates do not consider they
should back-seat drive their representatives. The formal legitimacy of the electoral
procedure is producing also substantive legitimacy.

However, this is true only when there is undisputed trust to the institutions, in the
sense of a widespread and not contested confidence to the fairness of the political process
as a whole and, more specifically, to the institutions of political representation. This is not
any more the case neither in Europe (graph 1) nor in the majority of western democracies
(graph 2). Interestingly, despite the common wisdom that EU institutions are facing an
existential crisis, actually distrust towards national governments and parliaments is more
acute (graph 1).
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Graph 1 Trust to National Governments, Parliaments and EU Institutions, 2014-2018
Source: Standard Eurobarometer, Public opinion in the European Union, 2018, QA 8A

The more interesting finding in graph 2, besides the obvious dissatisfaction of the
majority of population in almost all mature western Democracies, is that the biggest concern
of the citizens is about social problems related to poverty and inequality, as well as to the
decline of welfare state in healthcare or unemployment. (Corruption, crime and violence
dominate the answers of the rest of the countries).
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Graph 2 Responders to the question ‘Is my country on the right or the wrong track?’ Source: Ipsos MORI 2016,
https://www.ipsos.com/ipsos-mori/en-uk/majority-across-25-countries-say-their-country-wrong-track

The slow process of erosion of the welfare state of the last decades, precipitated by
the recent economic crisis, has dramatically uprooted confidence and produced a huge gap
of trust towards the political institutions, both national and transnational. In Europe it has
been the result of confluence of two parallel trends: the general deregulating impact of
globalization and the gradual erosion of the European social model by the dominant in EU
neoliberal policies of the last decades.

The limits on the state’s regulatory capacity and the removal of barriers to market
access are part of the broader process of globalization, as a driving force of both
denationalization and extraterritoriality. There is an evolving “disaggregation” of the state
through the transfer of public functions both “upwards” to international or transnational
entities (EU, WTO) and “downwards,” through the de-centering of the decision-making
either to lower state levels (devolution) or by new blends of publicand private power at all
levels of government.

For Europe this trend constitutes a shift of institutional paradigm, a mutation of the
European social model, stemmed from the historical compromise of the golden post-WW!I
decades. In this model, the State, instead of regulating the market only on the basis of
norms that derive from the private law of contract, property and tort, uses, in addition
“political power to supersede, supplement or modify operations of the economic system in
order to achieve results, which the economic system would not achieve on its own {(...) guided
by other values than those determined by open market forces”?
relationship between social rights and democratic citizenship has been a dialectic one. On

. In this framework, the

the one hand, social citizenship triggered, through an evolutionary process, the
development of modern states. The social dimension was pivotal in state formation® and

*T.H. Marshall, Social Policy, (London: Routledge 1975) 15

% P. Pierson, “Investigating the Welfare State at Century’s End”, in P.Pierson (eds) The New Politics of the Welfare
State, (2001) 1-14, who writes that welfare states are not merely “protective reactions” against the market but,
instead, an integral part of modern capitalism.



identity®, as a direct source of legitimacy. On the other hand, distributive justice has been
legitimised on the basis of solidarity that comes from the membership of the political
community.

Even before the crisis, the jurisprudence of the European Court of Justice has often
exerted a deregulatory impact to the European social model. EU rights were tailored
according to the functional requirements of the internal market and the judicial review
resulted to an economic constitution, with only two Grundnorms: free movement and
competition rules®. Consequently, any national interference with market freedoms, even if
it derives from constitutional provisions, reflecting “a deeply held national societal more or
value”’, or even if it concerns matters that do not fall directly within the scope of application
of EU law, is deemed to be contrary to free competition and prohibited. This jurisprudence
had a grave impact on the Keynesian potential of the European welfare states.

In parallel, at national level, similar policies of deregulation have become the new
norm, such as Germany's national strategy of the Agenda 2010 to cut domestic wages in
order to increase competitiveness, a policy of ‘beggar thyself and thy neighbour’. And, as
coup de grace, the effect of these neoliberal policies has been magnified by the crisis. The
institutional response to the latter was the intensification of austerity policies aiming to
reduce deficits, regardless of the social cost. The EU Fiscal Compact imposed an arbitrary
fiscal straitjacket of procyclical policies that pushed the weaker economies to a vicious
downward circle, exacerbating inherent the structural imbalances of the Eurozone.

But how these overlapping economic and societal crises have been morphed to a
democracy crisis? Rising economic inequality, accentuated by the financial crisis, has been
the major catalyst to political destabilization. At the center of this evolution is not, as often
posited, just the cleavage between winners and losers of globalization, “somewheres” and

“anywheres”®

. It is neither a cultural problem, related to the emergence of rigid cultural
identities, between cosmopolitan citizens and backwaters. The widespread social malaise is

caused by more tangible causes: the fall of living standards and the rise of inequalities.

It is true that regional inequality within rich countries has increased, reflecting
trends of globalization favoring the open, “global” cities. According to OECD, the average
productivity gap between the most productive 10% of regions and the bottom 75% widened
by nearly 60% over the past 20 years. But this is a secondary aspect of the much wider
upsurge of inequalities. At global level, estimates suggest that almost half of the world’s
wealth is now owned by just 1% of the population, amounting to $110 trillion—65 times the

> D.E. Ashford, The emergence of Welfare States, (Oxford: Basil Blackwell 1986)

®0n the concept of the European economic constitution see, M.P Maduro, We The Court: The European
Court of Justice and the European Economic Constitution, (Oxford: Hart Publishing 1998), 61

7 JH.H. Weiler, “Fundamental Rights and Fundamental Boundaries”, in J.H.H. Weiler (eds), The
Constitution of Europe (Cambridge: Cambridge University Press, Chapter 3, 1999) 121

®ln D. Goodeheart’s bestseller, The Road to Somewhere: The Populist Revolt and the Future of
Politics, (London: Oxford University Press 2017) “anywheres” are the winners of globalizations,
educated, middle class professionals who feel at ease everywhere, whereas “somewheres” are those
attached to their communities, basically because of lack of skills, ambition or professional abilities.



total wealth of the bottom half of the world’s population. Strikingly, the bottom 70%
accounts for just 2,7 percent of global wealth® .

Even in the more affluent OECD countries, as seen in graph 3, the 60% of the
population has considerably less wealth than the richer 10%, whereas. In addition, the top
10% now has an income close to nine times that of the bottom 10%. Even more spectacular
is the widening gap between the super rich and the rest of the society: Between 1980 and
2015 the average real income of the 0,01% of the population has grown by 322%, whereas
the income of the lowest 90% has stagnated, rising only by 0,003%°. This results to a
general pauperization of the whole society but also to the squeeze of the middle class,
through the shrinkage of the income share accruing to the middle 20%. In the European
South the situation is even worse: 97% of the households in Greece and Italy had stable or
falling income between 2005 and 2014, compared with just 20% in Sweden®!, where the
welfare state has not been so gravely degraded.
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Graph 3. Distribution of Wealth: Bottom 60% (/eft) and top 10% (right) of the population Source: OECD,
Inequalities in Household Wealth among OECD Countries, 2018, https://twitter.com/OECD/status/1022407707440103424

The continuous lowering of living standards and the explosion of inequalities should
not be attributed abstractly to globalization. The latter is not a natural phenomenon. It is
irreversible, but it can be steered and reined by national policies towards either pro-social or
pro-market objectives. One of the neoliberal fallacies responsible for the political alienation
is the claim that only one set of policies is possible under globalization. For instance, Prime
Minister Tony Blair’s in 2005 was challenging those calling for a deeper debate on possible
alternatives: “You might as well debate whether autumn should follow summer.” What has

°F. Nieva, R. and N. Galasso, ‘Working for the Few - Political Capture and Economic

Inequality’ (2014), 178 Oxfam Briefing Paper.

1% Household income/income  share: Congressional Budget Office as appears in
<https://www.motherjones.com/politics/2015/02/income-inequality-in-america-chart-graph/>

' R. Dobbs et alii, ‘Poorer than their Parents?, Flat or falling economies in advanced economies’,
McKinsey Global Institute (July 2016) <http://www.mckinsey.com/global-themes/employment-and-
growth/poorer-than-their-parents-a-new-perspective-on-income-inequality> accessed 26 september
2018
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been described in the previous paragraphs is the outcome of deliberate political options,
which have degraded labour relations and dismantled the redistributive mechanisms of the
welfare state. More specifically:

e Labour market deregulation and accentuated flexibility, in tandem with a decline in
trade union rate and worsening of prevalent collective bargaining legislation has
reduced the bargaining power of middle and lower-income workers, leading to
lower minimum wages relative to the median wage. According to a recent IMF
work report, a decline in trade union membership (union rate) and the resulting
easing of labour markets measured by an increase in labour market flexibilities
index by 81/2 %—from the median to 60th percentile—is associated with rising
market inequality by 1.1 % 2. Moreover, the rapidly increasing gap between rise of
productivity and wages®, has a cumulative effect on workers’ share of national
income, which has fallen dramatically after 2000,

e A huge decline of the progressivity of taxation has undermined the funding of the
welfare state and widened the inequalities, through cuts of social transfers such as
welfare assistance or public retirement benefits. According to OECD, top marginal
tax rates, which have been above 80% in 1960, have fallen from 59% in 1980 to
30% in 2009. The average rate of Corporation Tax has been cut from a nominal 34%
in 1995 to 22% in 2017" . The deterioration of provision of public goods that
boosted productivity and growth in the past is also associated with the massive
privatization of important social services.

Societal inequalities can be tolerated in a capitalist system, even considered as the

I’I

“natural” outcome of the invisible hand of the market. It is quite different if people believe
that they are unfair, as a direct product of a political decision, such as the cancellation of the
social contract inherent to the welfare state. It is highly indicative that the declaration that
“economy is rigged” does not come only by outspoken critics of neoliberalism like Jeremy

Corbyn, but also by prominent Tory ministers, such as Michael Gove®®.
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Graph 5 Respondents agreeing that “the government is run by a few big entities in their own best

interests” Source: OECD Public Governance Reviews, Paris, 2016, p. 18, based on Transparency International , Global
Corruption Barometer 2013, OECD Integrity Framework for Public Investment.

Graphs 4 and 5 show that the feeling that the economy is “is rigged to advantage the
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rich and the powerful” is a widely embraced impression by the majority of the population in
all countries, with the exception of the Nordic ones. It is combined by the alienation of the
electorate from the established political parties (Graph 6). These findings provide evidence
that populism is rather a symptom than the cause of the declining trust to institutions of

political representation.
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Graph 6 Respondents agreeing that that “traditional political parties don’t care about people «like
us»” Source: IPSOS, Global @dvisor, Power to the People?, 2017, https://www.ipsos-mori.com/Assets/Docs/Polls/ipsos-global-
advisor-power-to-the-people-tables.pdf:

Another clear indication for this assumption is that these opinions are shared not
only by those who support populist politicians, but by a clear majority of the whole
electorate. For instance, the exit polls after the recent American Presidential election
included the following question: “Is government doing enough for the working class”? tThis
guestion has been answered negatively by 67% of Trump voters, but, astonishingly, also y
the 66% of Clinton voters®.

Finally, as it was to be expected, the democracy per se is affected by the ramping
crisis of confidence. As shown in Graph 7, for the majority of the Americans born after the
1960s and the Europeans born after the 1970s, it is not deemed anymore “essential” to live
in a Democracy.

) Tseng and J. Agiesta, ‘The anatomy of a white, working-class Trump voter’ (23 September 2016)
CNN/KFF Poll <http://edition.cnn.com/2016/09/19/politics/trump-supporters-working-class-white-
kaiser-family-foundation-infographic> accessed 2 October 2018
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This alienation of younger generations is also depicted in Graph 8, where in some
European countries the majority of the young generations have doubts on whether
Democracy is indeed the «Best form of Government»”:
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Graph 8 Young Europeans agreeing that “Democracy is the «Best form of Government»”? Source:
Young Europe 2017, What young Europeans think about Europe, Survey conducted by YouGov on behalf of TUI Foundation, TUI
Stiftung 2017




Even moderate politicians, like the former Prime Minister of Australia K. Rudd are
considering this situation as an existential threat for the future of democratic regimes:
“Citizens will continue to support their democratic capitalist systems so long as there is
reasonable equality of opportunity and a humane social safety net. Take these away and the

citizenry no longer has a material stake in mainstream democratic politics” .*®

¥ K. Rudd, ‘The rise of authoritarian capitalism’, New York Times, (17 September 2018) S5
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